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5. Having perused the recom
objections/suggestions sub

Objections of Indian Newspaper Society filed by Sh. Lav Saksena, Secretary

General

Objections of Babar Road Colony Leaseholders Association filed by Sh. Y.K.

Anand, President

Objections of New Delhi Traders Association filed by Sh. Sanjiv Gupta, Sr.

Vice President.

Objections of Hotel Queen Road Pvt. Ltd.

decision for the year 2018-19 is as follows:

mendations of the valuation committee as well as the
mitted by the abovementioned tax payers now my

S. No.

Objection/Suggestion of
Assessees/ Tax Payer

Decision

1

No Tax should be imposed on the
vacant land appurtenant to a building
because the same cannot be used
for construction. The taxation of
vacant land is made under Section
63(2) of NDMC Act. Whereas, in the
MCD area, the vacant land tax is
assessed only if the covered area on
ground floor is less than 25% of the
plot area and in that case also the
unit area value for vacant land is 30%
of the base unit area value.

Only the vacant land which is capable
of being built upon or on which a
building is in the process of
construction, is assessed U/s 63(2) of |
NDMC Act.

Whereas, the land appurtenant to a
building which is not capable of being
built upon due to restrictions of Building
Bye Laws etc. is assessed u/s 63(1) of
the Act. The unconstructed portion of a
property is beneficially enjoyed by the
owners and occupiers. Therefore in
terms of Section 63(1), it is permissible !
to levy tax on such land. Even in MCD, ‘
the vacant land tax is imposed under

Unit Area Method (UAM).

In the NDMC (Determination of Annual
Rent) Bye Laws 2009 ( the Bye Law
2009), the vacant land appurtenant to a
building, built up in the plot area of up
to 1000 sq.mtrs, is exempt from
property tax.

The Valuation Committee has already
considered this aspect and
recommended to reduce the Unit Area |
Value by 50% in respect of |
unconstructed portion of land of the
plots of more than 1000 sqg.mtrs, if the
property is located in Lutyen /
Restricted Zone.

The above recommendation gives |
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substantial relief to the affected |
property owners. However, in my view
the benefit should not be restricted to
the properties located only in
Lutyen/Restricted Zone but should be
extended to all residential plots of more
than 1000 sq. mts. With the above
modification the recommendation is
accepted.

The open plot under construction is
assessed on the basis of market
value of the land and the RV is fixed
@ of 5% of such market land value,
as per provisions of Section 63(2) of
NDMC Act, which results in heavy
burden of property tax. The open plot
under construction should be
assessed as per provisions of Bye
Law 4(ii) by multiplying the total area
of such land by base unit area value.

The Bye Laws 2009 are applicable in
respect of Section 63(1) of NDMC Act
only. There is no Bye Law framed by
NDMC in respect of Section 63(2) of
the NDMC Act. Section 63(2) is
applicable only in respect of land which
is not built upon but is capable of being
built upon or any land on which building
is in the process of erection. For such
land, the Act itself provides the !
calculation of Rateable value to be
fixed at the rate of 5% of the estimated
capital value of such land. The Act
does not permit NDMC to calculate
Rateable Value of such land with any
other methodology.

In view of the above, the
objection/suggestion of the Assessee /
Tax Payer in this regard would go
contrary to the provisions of the Act
and cannot be accepted. 2

The committee has failed to
appreciate that they have to assess
the “Rent” of a particular property and
not the value / unit area value of the
property, as the Rateable Value is
based on rent only.

Section 77(1) of the NDMC Act enable
the Chairman to determine the rateable
value on the basis of various factors
that are linked with the determination of
annual rent. The actual cost or the
value of land or building is also one of
such factors that is provided under
Section 77 (1) of the Act.

There is no specific method provided in
section 63(1) for determination of |
annual rent and NDMC can, for the |
purpose of determining the rateable
value, consider any factor or details |
that enable the NDMC to determine the |
rateable value.

The heading of the Bye-laws 2009,
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itself makes it clear that the bye—laws]
are for determination of annual rent. |
Bye-law 2 bifurcate the land and
building into special category of land
and buildings that are to be assessed
under Bye Law3 and other land and
buildings that are to be assessed under
bye-law 4. The special category
properties are those that are not
normally let and the annual rent in such
cases is determined on the basis of the
value of the land and construction,
which NDMC can determine in terms of i
section 77 (1) (b) and (c) of the Act.

As far as Bye-law 4 is concerned,
annual rent is to be determined on the
basis of bonafide annual value of land

or building for which relevant
permissible factors are taken into
consideration. ‘

The committee, therefore in my viewl
has not erred in appreciating that the |

rateable value is to be determined on |
the basis of annual rent.

The properties which are covered
under DRC Act cannot be treated at
par with the properties which are not
covered under DRC Act, for the
purpose of fixation of rateable value
because such buildings are not under
control of owners and have remained
without maintenance or renewal
rendering them unfit for uses, un-
rentable and without economic value.
Such class of buildings, covered
under the Rent Control statutes are
wholly of archaic design. They may
be adjacent to the buildings of
modern design but this proximity
does not make them comparable in
any way.

The class of the buildings covered
under the Rent Control Statutes and
kept in 1930 design and physical
structure, requires to be classified

|
, separately and treated in accordance l The provisions of the Bye Laws are l

4/1

The proviso of Section 63(1) regarding
standard rent fixed under the DRC Act,
has lost its relevance after the
judgement dated 18/01/2002 of the
Hon’ble High Court of Delhi in the case |
of “Raghunandan Saran AshoK |
Saran(HUF) Vs. Union of India &
Others” vide which Section 46 & 9 of l
the DRC Act, governing the fixation of -
standard rent, were declared as ultra |
vires of the Constitution of India. The |
said position was further affirmed by
the Hon’ble Supreme Court vide its
latest judgment dated 03/02/2016 in
the case of STC vs NDMC in CA
N0.2772/2009. As such the fixation of
rateable value of any property Is |
dependant only on the annual expected ‘
reasonable rent irrespective of the fact
whether a property is covered under‘
DRC Act or not.
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with real historical statutes.

non discriminatory and do not influence |
economic behavior. There is no |
disincentive on improving the property )
or any incentive to keep the property in *
a dilapidated condition. The NDMC is |
providing uniform civic amenities to all
the properties without considering the
fact as to whether the property is
covered under DRC Act or not. As
such, separate yard sticks cannot be
adopted for the properties covered
under DRC Act.

Section 67 of the NDMC Act enables
the owner/assesee of a property to.
recover the difference in the amount of ;
property tax from the tenants, if the |
rateable value exceeds the amount of
rent payable in respect of such
property.

In my view the above provision
adequately takes care of the concerns
of the objectors.

All area under NDMC are considered
in one category irrespective of
locations of the properties.

There is a wide gap in the rental
value of the properties in different
localities within the NDMC Area
therefore, uniform criteria adopted in
the Bye Laws 2009, is not justified.

No distinction had been made for the
diverse uses of the properties like
Showrooms, Garages, Stores and
offices

In my considered view, any method
that introduces potential of exercise of '
greater amount of discretion, will
annihilate the primary objectives of the
Bye Laws of 2009, which are to
promote transparency and objectivity
and eliminate human element to the
greatest extent possible. The way the
Bye Laws have been made, check and
balance is inherently ingrained.

In the context of the objections made,
the attention may be drawn to the Bye
Laws of 2009 which already take care
of diverse usage of land and buildings
by virtue of recognizing use factors i.e.
residential and non-residential. In this
regard the observations contained at
page 8 of the valuation committee
recommendations may be referred to.

| am of the considered view that |
introduction of any additional factors
will not only complicate the entire |
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exercise and deviate from the purpose !
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of bringing transparency and objectW
by reducing the discretion at the hands
of the Assessing Officer. At present the
rates are bare minimum and if the
distinction is made as suggested, the |
same will only go up and would not sub
serve the interest of a large number of |
assesses. %

The assessment of property tax [t must not be lost sight of that there is
under unit area method in the NDMC, | no intelligible  basis for comparing
as per provisions of Bye Law, 2009 is | properties in NDMC area with those
far more excess than the property tax faling in the areas of other
assessed under UAM of MCD area. municipalities in Delhi, particularly in
view of the uniqueness of NDMC area {
Occupancy factor for all the rented | where  80% of properties are\
properties ‘has been taken at 3 in | government owned. Further the area of |
NDMC whereas in MCD, residential | NDMC is frozen and there is no scopeé
tenancy factor is 2. The use factor | of any expansion. On the other hand !
for all commercial properties has | the situation in other municipal areas is ‘
been taken as ‘6’ in NDMC area (now | different in as much as the same keep
‘4’ from 2010-11 onwards), whereas growing.
in MCD, the same is ‘4.

NDMC is not bound to adopt the use
factor yardsticks followed by other
municipalities and the factors adopted |
it are completely justified inasmuch as
they completely commensurate  with |
the nature of properties comprised in |
NDMC area. ]

Unit rate in NDMC is Rs.1000/- per
sq.mtr., (Now Rs.1200/- per sq.mtr.)
whereas the highest unit rate in MCD
is R§.630/— per sg.mtr.

Maximum property tax in NDMC is
30% whereas the same is 10% in
MCD.

The accumulative impact of above is
imposition of 20 times more tax in
NDMC as compared with MCD area.
While giving recommendations
regarding residential premises owned
by Company/Firm/Trust  etc., the
Valuation Committee failed to
appreciate that the
Company/Firm/Trust, being an
artificial person, can never hold, use,
occupy a property like a natural
person and would always need a
natural person such as it's
Director/Shareholders who physically
enjoy the property. Simply because
a property is owned by an artificial

The  Valuation Committee  has
recommended that residential premises !
owned by the Company, Trust, Firm
etc. which are not used and remain
vacant, should be given vacancy'
remission as per provisions of NDMC .
Act, since the assessee is otherwise
allowed to use occupancy factor
applicable  for vacant residential
properties.

After going through the
recommendations of the Valuation



















