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ITEM NO. 1

Transfer of  Markets under the

Ministry of Urban Development to the Local Bodies.


Ministry of Home Affairs vide their letter No.U.14011/9/2005-Delhi-II dated 28.04.2005 has forwarded a copy of the Note for the Cabinet proposing transfer of markets being administered by Land and Development Officer/Directorate of Estate under the Ministry of U.D. to NDMC and MCD and has sought comments on the proposal.  The proposals in respect of which the approval of the Cabinet is sought are as under:

A.
Transfer of all the markets under the Land and Development Office and the Directorate of Estates in the NDMC area to New Delhi Municipal Council and in MCD area to Municipal Corporation of Delhi on “as is where is” basis. 

B.
Creation of a “Corpus of Fund” by the NDMC and the MCD separately from the revenue generated from the transferred markets and its utilization for market development only.

C.
Transfer of the buildings/properties with NDMC viz. Akbar Bhawan, Lok Nayak Bhawan and Mayur Bhawan to the Dte. of Estates, Ministry of U.D., Govt. of India.

A.
Markets:

1.
The purpose of transfer of markets has been spelt out in Para -2 & 3 of the Cabinet Note.  The transfer of markets is being proposed on following grounds:

(i)
Upkeep and maintenance of the market complexes;

(ii)
Provision of civic amenities, like toilet facilities, water supply, street lighting;

(iii)
Maintenance of parking lots, open spaces, pavements;

(iv)
Removal of garbage and cleaning up of the areas around the complexes;

(v)
Action against unauthorized constructions, violations of building bye-laws, encroachments on public spaces etc.; and

(vi)
These markets, having been constructed long time back, need upgradation and modernization.

2.
All the above functions, being advanced as reasons for transfer of markets, are already being performed by the New Delhi Municipal Council as part of its obligatory functions.  The NDMC Act 1994 (hereinafter referred to as the Act) under Section 11 (k) lists construction and maintenance of municipal markets and regulation of all markets as part of civic body's obligatory functions.  Further, Chapter XVIII of the Act contains provisions required for maintenance and regulation of all the markets in its jurisdiction. The New Delhi Municipal Council regularly incurs expenditure in providing all civic amenities including water supply, street lighting, parking facilities and upkeep of markets and its surrounding areas.  NDMC has also taken up various upgradation and redevelopment programmes in markets like Khan Market, Malcha Market, Pandara Market from its own municipal funds and contribution from traders etc.  In other words, the Council is already discharging all the obligations in respect of these markets and transfer of these markets to NDMC will enable the existing practices to be further improved and allow NDMC to fulfill its charter under Chapter XVIII of the Act better.

B.
Corpus Fund:

3.
The Cabinet Note also stipulates that all revenues/ground rent that would accrue to NDMC after the transfer of these markets should be put in separate Corpus Fund to be utilized for upgradation of these markets.  It would be pertinent to mention here that New Delhi Municipal Council has already created a Corpus Fund of Rs.5 crores for the Budget Year 2005-06 for upgradation of markets and commercial complexes.  If and when these markets are transferred to NDMC, these markets will be taken up for redevelopment and modernization as per approved policy of the NDMC.

C.
Buildings/Properties:

4.
Para 4 & 6 of the Cabinet Note contains the proposal for transfer of Akbar Bhawan, Lok Nayak Bhawan and Mayur Bhawan to Directorate of Estate, Ministry of Urban Development in lieu of the markets that are being transferred to NDMC.  The note suggests that as markets are being transferred to NDMC free of cost, these three NDMC properties should be taken over by Govt. without payment of any premium/consideration.

5.
The details regarding year of construction, area, license fee demanded and receipts etc. are placed at Annexure 'I' for perusal.

6.
Perusal of the details at Annexure 'I' reveal that most of the govt. departments have been paying the license fee as per the recommendations of the CPWD Hiring Committee under the Ministry of Urban Development.  Experience shows that the CPWD valuation is not commensurate with the prevailing market rates.  In some cases, NDMC has been getting rates much higher than those suggested by CPWD in the same building from other occupants.  An example is Mayur Bhawan where the rate recommended by CPWD for the area occupied by the Income tax Department is only Rs.23.9/-, whereas DTTDC is paying @ 42/- per sq. ft. for the 10th floor.  In order to realize the fair rental value for these buildings, a series of meetings were held with the Secretary Urban Development in the year 2000 in respect of Lok Nayak Bhawan.  It was decided that the license fee would be enhanced by 20% per annum from 1.4.2002 for five years and thereafter the license fee shall be renegotiated.  However, the license fee has not been paid by ANY govt. department after this enhancement of 20% to NDMC.

7.
It is necessary to understand the back-ground and reason for construction of these commercial complexes by NDMC.  NDMC today is perhaps the only civic body in India which is debt free.  It does not receive any grant like MCD or other civic bodies to meet its obligations for maintenance of civic infrastructure and public amenities.  One of the reasons for this fortunate state of affairs has been the forethought involved in creation of commercial assets that provide a stream of annual revenue to NDMC.  It was in late 1960s that the then New Delhi Municipal Committee took a conscious decision to avoid dependence on loans and grants and finance its obligatory functions through remunerative projects.  These three properties,  apart from some others,  were conceived under this Scheme and license fee from these buildings constitute a major part of overall revenues  received as License Fees.

8.
It would also be pertinent to draw attention to the Planning Commission's observations of 2001 that local bodies should be encouraged to raise internal resources.  These three commercial complexes were conceived to strengthen the internal resources of the Council.  The present proposal is suggesting transfer of ownership of these remunerative complexes to Central Govt. without any compensation.  This would adversely affect the financial health and resources of New Delhi Municipal Council and is tantamount to putting the clock back by making the Council dependent on Govt. grants rather than be financially self-reliant.

9.
The three commercial complexes have the potential to earn substantially higher revenue than what is being earned today through the Central Govt. offices occupying these buildings.  In fact, in a report submitted by a leading real estate consultant in 2001 to NDMC, evaluated that the Akbar Bhawan Building after some renovation could fetch a rent as high as Rs. 100 per sq. ft. per month i.e. Rs.36 crores per annum.  Similarly, Lok Nayak Bhawan and Mayur Bhawan would potentially fetch us more than twice the license fee being received today if vacated by the Central government offices.

10.
Finally attention is drawn to Section 141 of the NDMC Act, 1994.  As per Section-141(2) of the Act, the consideration for which any immovable property may be sold, leased or otherwise transferred shall not be less than the value at which such immovable property could be sold, leased or otherwise transferred in normal and fair competition.  The proposal does not meet requirements of Section-141(2).  However, if the Council decides for transfer of Akbar Bhawan, Mayur Bhawan and Lok Nayak Bhawan to the Government without consideration, as proposed in the Cabinet Note, Council has to give sanction under Sub-Section-3 of Section-141 of the NDMC Act, 1994.

11.
The proposal regarding transfer of buildings has been examined by Adviser (Revenue), Finance and Law Department.

12.
Observations of the Adviser (Revenue) and Finance Department.

In respect of transfer of buildings, the observations of Adviser (Revenue) and Finance are as under:


"The NDMC has been requesting the Govt. to pay market rents for these premises.  The Ministry agreed for 20% increase per year for a period of five years and accordingly by 2007, the L.F. will get doubled.  The argument for take over is that the transfer of these buildings to the Govt. will facilitate proper maintenance by C.P.W.D.  It may be pointed out that these buildings are already been maintained by CPWD and the NDMC is not coming in the way of their proper maintenance by CPWD.  All the major works are undertaken by the NDMC and day to day maintenance is with the CPWD.  The NDMC was prepared to invest for the improvement of service of these buildings, if the L.F. is increased.  Thus, the argument that transfer of these buildings to the Govt. will facilitate proper maintenance by CPWD may not be a proper argument.  The transfer of these three buildings would mean decline in NDMC's revenue by about Rs.20 crores immediately and about Rs.40 crores per year by 2007."

13.
Observations of Law Department.


The Legal Advisor has advised as under:


"As per this proposal the markets under the L&DO and Directorate of Estates in the NDMC area would hereby be transferred to NDMC on as is where is basis and a "Corpus of Fund" would be created by the NDMC for this purpose and the revenue generated from the transferred markets would be used for the utilization of the market development only.  In lieu thereof the properties with NDMC i.e. Akbar Bhawan, Lok Nayak Bhawan and Mayur Bhawan which are fetching handsome revenues would be transferred to the Directorate of Estates, Ministry of Urban Development without payment of any premium.


The reasoning appears to be primarily that management of markets is a municipal function; this reasoning has however not been applied to the markets located in Lok Nayak Bhawan, Mayur Bhawan and Akbar Bhawan.  As per note of Adviser (Revenue) this is clearly a losing financial proposition for the NDMC.


Besides, under Section 141 of the NDMC Act, 1994 Chairperson may with the sanction of the Council, lease, sell, let out on hire or otherwise transfer any immovable property belonging to the Council but the consideration for which any immovable property may be sold, leased or otherwise transferred shall not be less than the value at which such immovable could be sold, leased or otherwise transferred in normal and fair competition.

This is a mandate on the NDMC.  In view of this provision of law, the proposal of the Ministry of Home Affairs is not even legally acceptable."


In view of the above discussion/facts, the matter is placed before the Council with following recommendations:


The Council may consider accepting:

A.
Transfer of all the markets under the Land and Development Office and the Directorate of Estates in the NDMC area to New Delhi Municipal Council  on “as is where is” basis. 

B.
Creation of a “Corpus of Fund” by the NDMC and the MCD separately from the revenue generated from the transferred markets and its utilization for market development only.

C. Transfer of the buildings/properties with NDMC viz. Akbar Bhawan, Lok Nayak Bhawan and Mayur Bhawan to the Dte. of Estates, Ministry of U.D., Govt. of India - may not be accepted in light of the facts narrated in paras 7 to 13.

COUNCIL’S CONSIDERATION AND PROPOSAL


The Council, in its Special Meeting held on 24.05.2005 at 11.00 AM, considered the above proposal.


At the outset, the Council was informed of the views, received in writing, of the Hon'ble Chief Minister, Govt. of NCT of Delhi, on the matter, which are reproduced as under:

"I agree with the observations forwarded by the Advisor (Revenue) and the Legal Advisor NDMC.  Our endeavour should be to make NDMC a financially viable body and avoid the debt trap which other civic bodies progressively fall into.

Further, I believe that instead of taking a decision for transfer of properties/markets, the issue of maintenance should be kept formost in our minds.  Multiplicity of authorities leads to dilution of responsibility and accountability.  This also causes confusion in the citizens perceptions as to who maintains the properties/markets as a result of which both the user and the upkeep of the asset suffers.




 Sd/-

(Sheila Dikshit)

Chief Minister

23.5.2005."


Similarly, of other Members present, Shri O.P. Kelkar, Pr. Secretary (UD), Govt. of NCT of Delhi also placed on record his comments which are as under:

"1.
As per Section 144 of the NDMC Act, 94, it is not appropriate to transfer any properties of NDMC to any agency/organization unless "a fair and normal competitive price is paid" and without the sanction of the Council.  Therefore, this proposal is not according to the legal provisions governing the transfer of properties of the Council.

2. 
As per the items circulated by Secy, NDMC, there is going to be huge revenue loss to the NDMC and there is no mention about any compensation resultantly this is going to be weaken the financial position of the Council, which is not desirable.  The Council has been doing a good job and has built up its financial position and no efforts should be made to weaken it under any pretext.

3.
It is not clear from the proposal as to how would NDMC will gain from this proposal ?  Chairperson NDMC may like to clarify during the meeting on this point.

4.
On transfer of the L&DO markets and Director of Estate Markets to NDMC, the Govt. of India should pay to NDMC for maintenance of these markets if there is any short fall on account of realization of license fee from these markets.  In conclusion, the UD Deptt., GNCTD does not feel inclined to agree with the proposal of transfer of the NDMC commercial complexes to the Director of Estates, Ministry of UD, Govt. of India.

5.
It has been noted that NDMC is already performing its obligation towards maintaining these markets as a part of its normal obligatory functions.










Sd/-

(O.P. KELKAR)

Pr. Secretary (UD)

24.05.2005"

Smt. Tajdar Babar, Vice-Chairperson, NDMC had following comments:
"a)
As regards transfer of all the markets under L&D.O and Dte. Of Estates in NDMC area to NDMC, it is a good proposal being considered by the Government since all the Civic responsibilities are being borne by NDMC with utmost care without any profit from these markets since long and Govt. is just holding its title.  In case, these markets are transferred to NDMC, the revenue generated from these markets will compensate the responsibilities being borne by NDMC without any profit since long.

b) So far as the creation of a “Corpus of Fund” by the NDMC is concerned, it is not clear how much revenue will be generated from these markets and what proportion of amount will have to be invested by NDMC for creation of such Fund towards its renovation/development.  Although, NDMC has already such a provision of funds for development of such markets in its budgetary allocation, it would be appropriate to bring out the facts on record about generation of estimated revenue from these markets.

c) As regard transfer of the buildings/properties with NDMC to the Dte. Of Estate, Ministry of U.D., Govt. of India is concerned, the undersigned will not assent to this proposal, as the same will land NDMC in financial debt trouble like other Corporations and its decades old cherished dream for financial independence to finance its obligatory functions through remunerative projects will never be fulfilled. 

   Sd/-

(TAJDAR BABAR)

VICE CHAIRPERSON"


After detailed deliberations, the Council resolved as under:

(1) The proposal as contained at paras (A) & (B) regarding transfer of markets on "as is where is" basis and creation of special Corpus Fund is approved.

(2) The proposal as contained at para (C) regarding transfer of buildings/properties namely Akbar Bhawan, Lok Nayak Bhawan and Mayur Bhawan was considered and after detailed discussion the Council resolved that the proposal may be approved subject to:

a. The proposal regarding transfer of markets on "as is where is" basis and creation of special Corpus Fund is delinked from the proposal regarding transfer of buildings/properties.

b. NDMC be given due  & fair compensation in order to ensure that the present stream of revenues from these properties to NDMC is safeguarded.

c. A Committee be set up to recommend the principles and quantum of fair compensation payable to NDMC for transfer of such properties to Directorate of Estate.

       ( U.K. WORAH )


    ( SINDHUSHREE KHULLAR )

         SECRETARY



      CHAIRPERSON
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