ITEM NO. 11 (S-01)

1.       Subject:


Issuance of Show Cause Notice to Shri Jag Jiwan Kumar Sood, the then A.E.(C), (Retired under deemed suspension) on conviction by the Court.     

2.
Name of the Department: 


 
Vigilance Department

3.
Brief History of the subject:  


Director (Estate), NDMC got NIT published on 30.05.2002 (Annexure-I) (See page 164) for licensing the various vacant premises for running licensable/non-licensable purpose in the local newspapers, out of which "Ground/Lower Ground Floor of Akbar Bhawan, Chanakyapuri measuring  9657 sq.ft." was one of the premises appearing at Serial No. 15 of the aforesaid advertisement.


In response, only one offer was received, quoted by Shri Dev Raj, R/o 2-1/13, Hauz Khas, New Delhi @ Rs.36.99 per sq. ft. per month. The allotment sub-committee under the Chairmanship of Shri Arun Baroka, Secretary, NDMC deliberated upon the offer on 21.06.2002 and recommended the offer received from Shri Dev Raj which was approved by Shri Subhash Sharma, the then Chairman, NDMC on 25.06.2002. Director (Estate) issued a letter of acceptance No.SAA/Estate/3291/P-2002 to Shri Dev Raj on 03.07.2002 (Annexure-II) (See page 165) asking him to form a partnership/private limited company within ten days. Shri Dev Raj formed a company in the name of M/s Gesture Hotel and Foods Pvt. Ltd. and got it registered with the Assistant Registrar, Govt. of NCT, Delhi on 12.07.2002. Besides himself, Shri Rajesh Kumar, Shri Ashok Kumar and Shri Kamal Kumar [all three sons of Shri Dharamvir Khattar] were appointed as Directors of the said company and accordingly informed Director (Estate) vide their letter dated nil along with all necessary documents.  Therefore, the space measuring 9657 Sq. Ft. was allotted in favour of M/s Gesture Hotel and Foods Pvt. Ltd. vide letter No.SAA/Estate/3403 to 3407 dated 22.07.2002 (Annexure-III) (See page 166 ), issued by Shri Deepak Virmani the then Dy. Director (Estate) addressing to Director, M/s Gesture Hotel and Foods Pvt. Ltd., with the direction to contact Executive Engineer (Civil) CBM, NDMC for taking over the possession of the said premises.  

As all the original documents are in the custody of Hon'ble Trial Court, therefore, aforesaid facts have been taken up from the photocopy of the "Sanction Letter" issued by Disciplinary Authority/Chairperson, NDMC on 25.01.05 and sent to CBI vide letter No.146/Vig./Imp./SO(G)/2005 dated 27.01.05, by Director (Vigilance), NDMC [Annexure-IV] (See pages 167 - 171).
4.
Details of the case:


The physical possession of the said premises was handed over to Shri Dev Raj, one of the Directors of M/s Gesture Hotel and Foods Pvt. Ltd. on 23.07.2002 [Annexure-V] (See page 172) by Shri Jagjiwan  Kumar Sood, AE (Civil) alongwith Shri Vijay Kumar, JE (Civil), NDMC without taking into consideration the directions as contained in the letter dated 22.7.2002 issued by Dy. Director (Estate). The aforesaid Occupation Report was forwarded by Shri Jagjiwan  Kumar Sood, Assistant Engineer (Civil), NDMC, to Executive Engineer (Civil), CBM, Palika Parking, Connaught Place and thereafter, to Estate Deptt., NDMC, Palika Kendra, New Delhi. 


CBI/ACB registered a case in this matter vide FIR No. DAI-2003-A-0042/CBI/ACB/New Delhi [Annexure-VI] (See pages 172 - 181) and during the course of investigation, the space under the occupation of M/s Gesture Hotel and Foods Pvt. Ltd. was got measured on 30.09.2003  [Annexure-VII] (See pages 182 - 184 ) and it was found that said Hotel was having possession of the covered area of 14504.91 sq. ft. and open space measuring 15536.69 sq. ft. on the ground/lower ground floor against the allotment of 9657 sq. ft. resulting into pecuniary loss of Rs.1,88,290.19/- per month which compounds to Rs.22,59,482.28/- per year to NDMC.


Thereafter, Chairman, NDMC accorded sanction to prosecute S/Shri Jagjiwan Kumar Sood, the then AE(C) and Vijay Kumar, JE(C) under Section 19(1)(c) of Prevention of Corruption Act, 1988 vide Sanction Order dated 25.01.2005 and sent to CBI vide letter No.146/Vig./Imp./SO(G)/2005 dated 27.01.05, by Director (Vigilance), NDMC [Annexure-IV] (See pages 167 - 171 ). CBI filed the Charge Sheet in the court of law which was registered as a Criminal Case No.60/06. Shri Jagjiwan Kumar Sood, A.E.(C) and Shri Vijay Kumar, J.E.(C) had been placed under suspension vide order dated 20.06.05 (Annexure-VIII and Annexure-IX) (See pages 185 - 186 ). They were reinstated vide order dated 01.11.06 (Annexure-X & Annexure-XI) (See pages 187 - 188 ). Shri O.P. Saini, Special Judge CBI delivered the judgement on 15.09.09 running into 45 pages (Annexure-XII) (See pages 189 - 232) and in para 63 at page-35 and 36 of the judgment, held as under: 

"63. …………prosecution has been successful in proving beyond reasonable doubt that accused Jagjeevan Kumar Sood and Vijay Kumar entered into criminal conspiracy with accused Dev Raj to handover to M/s Gesture Hotel and Food (P) Ltd., space measuring 14504.91 Sq. ft. instead of leased space measuring 9657 Sq. ft., and thereby caused pecuniary loss to the Govt. by way of allowing use of excess space and this was done by them, by misusing their official position, as such public servants, and thereby caused pecuniary loss to the state exchequer to the tune of Rs. 22,59,482/-, for a period of one year, at the rate of Rs. 1,88,290.19 per month. I am also satisfied that prosecution has been successful in proving beyond reasonable doubt that by doing the aforesaid acts, accused Jagjeevan Kumar Sood and Vijay Kumar, both public servants have, committed criminal misconduct as their act caused aforesaid pecuniary loss to the state exchequer and corresponding pecuniary gain to accused Devraj, Direction of M/s Gesture Hotel and Food (P) Ltd." 


Further, Ld. Judge, vide order dated 15.09.09 (Refer Para-12 & 13 of Annexure-XII) also awarded punishment of rigorous imprisonment for three years alongwith a fine of Rs. Ten Thousands (Rs.10,000) each, in default of which, both have to undergo rigorous imprisonment for three more months under section 120-B Indian Penal Code read with Section 13 (2) read with Section 13 (1) (d) of the Prevention of Corruption Act, to S/Shri Jagjiwan Kumar Sood, A.E.(C), BM and Vijay Kumar, J.E.(C).  


In view of aforesaid facts apparent on the face of record, it is sufficiently proved that Shri Jagjiwan Kumar Sood while performing the duties of A.E. (C), CBM did not act bonafidely and entered into conspiracy alongwith Shri Vijay Kumar, JE(C) to provide undue benefit to M/s Gesture Hotel & Foods Pvt. Ltd. through its Director Shri Dev Raj and causing corresponding loss to NDMC.


It is also to mention that Hon'ble High Court has suspended the sentence of both officials vide order dated 12.10.09 (Annexure-XIII) (See pages 233 - 239 ).

Thereafter, Shri Jagjiwan Kumar Sood and Vijay Kumar were placed under suspension (deemed suspension) w.e.f 15.09.09 vide order No. 288/PB/Vig/Imp/TO(C-II)/09 dated 03.12.09 (Annexure-XIV and Annexure-XV) (See pages 240 - 241 ).  

Disciplinary Authority/Chairman, NDMC approved the proposal on 09.07.10 to initiate Major Penalty proceedings against both convicted officials and to conduct an Inquiry Under Rule-14, CCS (CCA) Rules, 1965 (Annexure-XVI) (See pages 242 ). It is pertinent to mention that Shri Jagjiwan Kumar had retired from Municipal Services on 30.04.10 (Annexure-XVII) (See page 243) whereas, Shri Vijay Kumar, J.E.(C) is in service and under suspension (deemed) w.e.f. 15.09.09 i.e. date of conviction.  However, the chargesheets could not be issued in absence of documents.


Meanwhile, it was noticed that some of the convicted officials had been issued Show Cause Notice for dismissal under Rule 19 (i) of CCS (CCA) Rules 1965 and further read with Section 39 (2) of NDMC Act, therefore, to remove discrimination or separate treatment and to maintain uniformity in the action of NDMC being taken against the convicted delinquent officers, the case was processed vide note dated 11.01.13 and further 15.01.13 (Annexure-XVIII) (See pages 244 - 248 ) to revoke the approval dated 09.07.10 (Refer Annexure-XVI) granted by Chairman, NDMC to initiate Major Penalty Proceedings against both convicted officials and to issue Show Cause Notices for dismissal under the Rules as aforesaid, and to treat suspension periods "Not spent on duty". However, in case of Shri Jagjiwan Kumar Sood, A.E.(C) (Retired while under deemed suspension) to issue notice under Rule 9 of CCS(CCA) Pension Rules also for withdrawing pension and forfeiting the gratuity and other benefits also.  The Standing Counsel, High Court has also accorded her consent vide note dated 13.03.13 (Annexure-XIX) (See page 249).  Chairman, NDMC has also approved the proposal on 04.04.13 (Annexure-XX) (See page 250 ).  Accordingly, the Show Cause Notice for dismissal, has been issued vide No.003/SH/Vig./ Imp./F.No.14/ TO(C-III)/2013 dated 08.04.13 (Annexure-XXI) (See pages 251 - 254) to Shri Vijay Kumar, J.E.(C) presently under (deemed) suspension. Whereas, Show Cause Notice for withdrawing complete pension and forfeiting the gratuity and other benefits including treatment of suspension period (w.e.f 20.06.05 to 01.11.06 and w.e.f. 15.09.09 to 30.04.10 i.e. date of superannuation) as "Not spent on duty" (Annexure-XXII) (See pages 255 - 258 ), to be issued to Shri Jagjiwan Kumar Sood the then A.E.(C), Retired while under (deemed) suspension, under signature of Director (Vigilance) for and on behalf of Council, is placed before Council for approval.
5.
Order of Chairperson/Disciplinary Authority


Chairperson/Disciplinary Authority has approved the following proposal (Refer Annexure-XX) (See pages 250 ):   


a) To revoke the approval dated 09.07.10 granted by Chairman, NDMC at Page-133/N to initiate Major Penalty proceedings against these two officers;         AND 

b) To issue Show Cause Notice for dismissal to Shri Vijay Kumar, J.E.(C) (Under deemed suspension) to hold skeleton Inquiry under Rule 19(i) of CCS (CCA) Rules, 1965 read with Section 39(2) of NDMC Act including treatment of suspension period [w.e.f. 20.06.05 to 01.11.06 and w.e.f.  15.09.2009 till the date of passing of Final Order] as "Not spent on duty";         AND

c) To place the case of Shri Jag Jiwan Kumar Sood, the then A.E.(C) (Under deemed suspension) now retired for issuing Show Cause Notice under Rule-9 of CCS (Pension) Rules read with Rule 19(i) of CCS (CCA) Rules, 1965 and further read with Section 39(2) of NDMC Act for withdrawing complete pension and forfeiting the gratuity and other benefits including treatment of suspension period [w.e.f 20.06.05 to 01.11.06 and w.e.f 15.09.09 to 30.04.10 i.e. date of superannuation] as "Not spent on duty". 

d) The draft of Show Cause Notices (placed in Separate file  cover 'A').

e)     To issue the Show Cause Notice to Shri Vijay Kumar J.E.(C) (Under deemed suspension).

 6.  
Financial implication:

    
Nil

7.    Implementation schedule:

      Show Cause Notice to Shri Jagjiwan Kumar Sood, A.E.(C), Retired, while under (deemed) suspension, shall be issued immediately after the sanction/approval of the Council.

8.      Comments of the Finance:

         N.A.

9.
Comments of the Department on Comments of Finance Department.


  NIL

10.  
Final views of Finance Department.


      
NIL

11.  
Legal implication:

  Standing Counsel, High Court has given her consent vide note dated 13.03.13 (Refer Annexure-XIX) (See page 249 ) which has been vetted by Law Department. 

12.
Comments of the Law Department.

Law Department has vetted the advice of Standing Counsel, High Court (Refer Annexure-XIX) (See page 249 ).
13.
Rule Position about quantum of withdrawal of pension:-

Under Rule 9 of CCS (Pension) Rule.



Right of President (Council in this case) to withhold or withdraw pension.

(1)
The Council reserves the right of withholding a pension or gratuity, or both either in full or in part, or withdrawing a pension in full or in part, whether permanently or for a specified period , and of ordering recovery from a pension or gratuity of the whole or part of any pecuniary loss caused to the Government, if, in any departmental or judicial proceedings, the pensioner is found guilty of grave misconduct or negligence during the period of service, including service rendered upon re-employment after retirement:


Provided that the Union Public Service Commission shall be consulted before any final orders are passed:


Provided further that where a part of pension is withheld or withdrawn, the amount of such pension shall not be reduced below the amount of rupees three hundred and seventy-five (Rupees Three thousand five hundred from 1.1.2006) per mensem.



It means that:-

(1) Pension can be withdrawn in full by the Council on account of grave misconduct.

(2) If part pension is withdrawn that it can not be reduced below rupees three thousand five hundred.
14.   Comments of the Department and competency of the Council:


In exercise of powers conferred by sub-clause (i) of Clause (b) of sub-rule (2) of Rule 9 of the Central Civil Services (Pension) rules, 1972, the powers for grant of sanction/approval for initiation of disciplinary proceedings against a retired employee are vested with the President and as per Reso.No.2 dt. 29.06.1973 read with Reso. No.12 dt. 27.07.1973 and section No.416 of NDMC Act., Council is vested to exercise the powers of President in disciplinary matters.

15.
 CVC Advice


Not required, as Shri Jagjiwan Kumar Sood is Class-II Officer.

16.
Recommendation: 

   
It is recommended that Show Cause Notice under Rule-9 of CCS (Pension) Rules read with Rule 19(i) of CCS (CCA) Rules, 1965 and further read with Section 39(2) of NDMC Act for withdrawing complete pension and forfeiting the gratuity and other benefits including treatment of suspension period [w.e.f 20.06.05 to 01.11.06 and w.e.f 15.09.09 to 30.04.10 i.e. date of superannuation] as "Not spent on duty" as detailed in Para-5 hereinabove, be issued to Shri Jagjiwan Kumar Sood, the then A.E.(C), retired while under (deemed) suspension under signature of Director (Vigilance).

COUNCIL’S DECISION

Resolved by the Council that Show Cause Notice under Rule-9 of CCS (Pension) Rules read with Rule 19(i) of CCS (CCA) Rules, 1965 and further read with Section 39(2) of NDMC Act for withdrawing complete pension and forfeiting the gratuity and other benefits including treatment of suspension period [w.e.f 20.06.05 to 01.11.06 and w.e.f 15.09.09 to 30.04.10 i.e. date of superannuation] as "Not spent on duty" as detailed in Para-5 of the agenda, be issued to Shri Jagjiwan Kumar Sood, the then A.E.(C), (retired) while under (deemed) suspension under signature of Director (Vigilance).
