ITEM NO. 01 (E-04)
1.
Name of the subject / project

Report on agreement of Repair/Renovation, Maintenance and Management of Public Conveniences on BOT basis with advertisement rights – North of Rajpath  – 

Opinion of the Additional Solicitor General of India, Sh. Prag Tripathi, dated 13.07.2009 & Sh. A.S. Chandhiok dated 21.08.2009.

2.
Name of the Department :  
Health Department 
3.
Brief History of the subject / project

a)
The project was approved by the Council vide its Resolution No. 4 (E-4) dated 18.06.08.
b)
The case was again placed before the Council vide Resolution No. 50 (E-02) dated 22.05.09 (Annexure I (See pages 7 – 17) with the recommendation of the department that :

“The agenda is placed before the Council for its consideration for terminating of the contract in the light of the opinion of the Law Department by withholding the Earnest Money amounting to Rs. 6 lacs and not making any payment to the concessionaire for the construction work executed by him at site. Since the concessionaire is requesting for the refund of his bank guarantee furnished by him in the form of Performance Guarantee, be released to him as the implementation of the project is being terminated subject to the following conditions –

The concessionaire shall furnish an undertaking for 

i) Not filing any claims for the works executed under the contract

ii) Not taking recourse to any legal remedy open to it and undertaking to do so

iii) Not insisting on refund of its earnest money under the tender”
and Council resolved that :

“After going through the facts brought on record as well as after hearing the views of NDMC’s Standing Counsel, the Council directed the department to refer the matter to the Solicitor General of India / Addl. Solicitor General of India, through Law Department, for seeking their expert opinion in the instant case.

It was further directed that the proposal be put up before the Council for further orders, based on the advice of Additional Solicitor General / Solicitor General of India.’
c)
The case was again placed before the Council vide Resolution No. 18 (E-03) dated 17.06.09 (Annexure II (See pages 18 – 23) with the recommendation of the department that :

“The case was placed before the council as Item No. 50 (E-02) in its meeting held on 20th May, 2009 and after going through the facts brought on record as well as after hearing the views of NDMC’s Standing Counsel, the Council directed the department to refer the matter to the Solicitor General of India/Addl. Solicitor General of India, through Law Department, for seeking their expert opinion in the instant case. 

It was further directed that the proposal be put up before the council for further orders based on the advice of Addl. Solicitor General / Solicitor General of India. 

Since the concessionaire has shown his inability to continue the work and execution of work has been stopped by him on all the sites & considering the approaching Commonwealth Games, it is proposed that the contract of M/s City Life Line Travels Pvt. Ltd. be terminated in anticipation of the outcome of the advise from the Solicitor General of India / Addl. Solicitor General of India.  Further we may seek the approval of the council for calling of fresh tenders for Group ‘A’ & Group ‘B’ separately after bifurcating the present tender.”
and Council resolved that :

“Deferred.

The decision in the agenda was deferred by the Council with the direction that the advice of the Solicitor General/Addl. Solicitor General of India be expedited and the case be placed before the Council at the earliest alongwith the advice of SG/ASG of India.”

4.
Detailed proposal on the subject / project :


As desired by the Council, opinion dated 13.07.2009 and 21.08.2009 from the Addl. Solicitor Generals of India have been obtained and are reproduced as under :-

A. 
Opinion dated 13.07.2009 of Sh. Parag Tripathi, Addl. Solicitor General of India.

“1.
My Opinion has been sought in the context of the Opinion of Mr. Arjun Pant, Additional Standing Counsel (ASC), NDMC (hereinafter the ‘Opinion’) dated 18.05.2009.

2.
Basically, the Opinion was sought from the learned ASC on two issues:

i.
Whether the Public Toilet Utilities (PTU) project, in view of the facts set out in the Opinion, could be bifurcated between Group A and Group B sites?

ii.
In the event that the option referred to in the previous question is not feasible, whether the contract entered into between the Querist and one M/s City Lifeline Travels Pvt. Ltd. (hereinafter the “contractor”) can be terminated based on mutual consent. 

3.
I am in general agreement with the assessment of the Ld. ASC in view of the stated stand of the contractor and in view of the various commercial aspects referred to in the Opinion, any bifurcation at this stage does not seems commercially feasible. The contractor has clearly indicated that he would not be agreeable for any such bifurcation. 

4.
Further, the contract also does not provide for such bifurcation. To bifurcate the contract, as contemplated in the query, in my opinion, would amount to rewriting the contract. 

5.
As far as the second question is concerned, it goes without saying that a contract by definition is based on the consent of the parties, and can always be terminated, modified, novated or indeed terminated based mutual consent. 

I have nothing further to add.” 

B. 
Opinion dated 21.08.2009 of Sh. A.S. Chandhiok, Addl. Solicitor General of India.

I have gone through the note prepared by Ms. Madhu Tewatia, Standing Counsel, New Delhi Municipal Council and also had discussions with her. The concession agreement was executed between the querist and M/s City Lifeline Travels Pvt. Ltd. on 17.10.2008. Clause 8.1 of the said agreement provided change of scope and capacity augmentation. Clause 8.1 reads as under:-



“8.1 Change of Scope:

If the change of scope involves reduction in the number of PTUs, the concession fee will be reduced proportionately for that group NDMC may notwithstanding anything to the contrary contained in this Agreement require provision of such addition / deletion to the works and services on or about the Project as contemplated by this Agreement (“Change of Scope”), the concessionaire shall carry out such additions/deletions on such terms and conditions as mutually agreed upon. If the change of scope involves reduction in the number of PTUs, the concession fee will be adjusted proportionately for that group”

The querist in pursuance of this clause changed the scope of the contract to the extent of 29 PTU sites and reduced the scope thereof. The querist by letter dated 23.03.2009 brought to the notice of M/s City Lifeline Travels Pvt. Ltd. to continue the work on the remaining sites. M/s City Lifeline Travels Pvt. Ltd. vide its letter of 27.03.2009 expressed its inability to implement and continue with the project with the reduced scope of work on the ground that the reduction in scope of work would completely jeoparadise the project. There is a clear refusal on its part. 

I am told that the querist during its meeting(s) with M/s City Lifeline Travels Pvt. Ltd. have been requesting it to do the needful and continue the project but M/s City Lifeline Travels Pvt. Ltd. has been reiterating its stand taken by it in its communication of 23.03.2009. Consequently, two options are available with the querist:-

Either to have a mutual agreement between it and M/s City Lifeline Travels Pvt. Ltd. to terminate its arrangement between the parties on the concessionaire (M/s City Lifeline Travels Pvt. Ltd.) undertaking to pay the entire amount due till the date of this mutual agreement and a right of querist to encash the bank guarantee for the amount secured by it and pay the balance sum. Alternatelively, the querist may write to M/s City Lifeline Travels Pvt. Ltd. calling upon it that in view of your continued default and refusal in abiding by the terms of agreement referred to above and having abandoned the project, the querist is left with no option but to terminate the agreement forthwith by way of abandoned precaution and simultaneously invoke and encash the bank guarantee in terms thereof:-

I have perused the copy of the bank guarantee issued by Punjab & Sind Bank, Roshanara Road, Delhi. The bank has guaranteed the payment of Rs. 9,30,00,000/- to the querist. Relevant clause reads as under –

“3.
The Guarantor shall without any demur pay to the NDMC sums not exceeding in aggregate Rs. 9,30,00,000/- (Rupees Nine Crores Thirty Lacs only) within five (5) calendar days of a written demand therefore from the NDMC stating that the concessionaire has failed to meet its obligations under the said concession agreement. The guarantor shall not go into the veracity of any breachor failure on part of the concessionaire or validity of demands so made by NDMC and shall pay the amount so mentioned in the demand, notwithstanding any direction to the contrary given or any dispute whatsoever raised by the concessionaire or other person. The Guarantor’s obligation hereunder shall subsist until all such demands are duly met and discharged in accordance with the provision thereof.”

In view of the above, a competent and authorized officer may invoke the bank guarantee expressly stating therein that M/s City Lifeline Travels Pvt. Ltd. has failed to meet its obligation under the said concession agreement and has abandoned the same. Consequently you are requested to encash the bank guarantee and pay to the querist the sum of Rs. 9,30,00,000/- (Rupees Nine Crores Thirty Lacs only). 

I have nothing further to add.” 

Council may give further direction in the matter, placed vide Item No. 50(E-02) dated 22.05.2009 and Item No. 18 (E-03) dated 17.06.2009, as at Annexure I & II.

COUNCIL’S DECISION


 After detailed discussions and deliberation and considering the opinion of the Addl. Solicitor General, the Council resolved as under:-

(i) Since M/s City Lifelines Travels Pvt. Ltd. has failed to meet its obligations under the concession agreement and has abandoned the same, the steps should be taken to encash the bank guarantee of Rs.9,30,00,000/- today itself.

(ii) Steps should be taken to blacklist M/s City Lifelines Travels Pvt. Ltd.

(iii) Steps should be taken to invite fresh tender.

(iv) Steps should be taken to enforce recovery of damages/loss to the NDMC beyond Rs.9,30,00,000/- @ Rs.1.55 Crore per month, as per agreement,  for the period of default.

It was also suggested by the Council that the decision as taken above, may be shown to the other Members also, by circulation.

It is further resolved by the Council that the Department may take action in anticipation of confirmation of the Minutes by the Council.
Short Notice Discussions :-

In the meeting, there was a short notice discussion, about the expenditure to be incurred on the roads and parks which have been transferred by the CPWD to the NDMC.  It was pointed out during discussions that so far the stand of the Council is that the work may be taken up as a deposit work and demand raised against the CPWD.  The CPWD is not making any payment and the demand against the CPWD is on an increase.

It was resolved by the Council that the work may be taken up by the NDMC itself out of its own funds, necessary provisions will be made in the Budget of 2010-11 and Revised Estimate of 2009-10.
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